


By mandating a preliminary petition process, Congress placed
responsibility and authority with INS to determine whether the requirements
of INA 101(a)(15)(H) are fulfiled. The INS regulations governing
adjudication of H petitions are complex, and consular officers shall normally
rely on INS expertise in this area.

9 FAM 41.53 N2.2 Approved Petition Is Prima Facie Evidence of
Entitlement to H Classification

(TL:VISA-64; 8-7-92)

a. An approved Form [-129, Petition for Nonimmigrant Worker, or
evidence that the H petition has been approved (an acceptable Form [-797,
Notice of Action [see N8.1 below], or telegraphic or telephonic notification
from INS or the Department) is, in itself, to be considered by consular
officers as prima facie evidence that the requirements for H classification
which are examined in the petition process have been met. Consular
officers do not have the authority to question the approval of H petitions
without specific evidence, unavailable to INS at the time of petition
approval, that the beneficiary may not be entitled to status. The large
majority of approved H petitions are valid, and involve bona fide
establishments, relationships, and individual qualifications which conform to
the INS regulations in effect at the time the H petition was filed.

b. On the other hand, the approval of a petition by INS does not relieve
the alien of the burden of establishing visa eligibility. If the consular officer
has reason to believe, based upon information developed during the visa
interview or other evidence which was not available to INS, that the
beneficiary may not be entitled to status, the consular officer may request
any additional evidence which bears a reasonable relationship to this issue.
Disagreement with INS interpretation of the law or the facts, however, is not
sufficient reason to ask INS to reconsider its approval of the petition.

9 FAM 41.53 N2.3 Referring Approved H Petition to INS for
Reconsideration

(TL:VISA-64; 8-7-92)

Posts shall consider all approved H petitions in light of these Notes,
process with dispatch those cases which appear legitimate, and identify
those which require local investigation or referral to the approving INS office
for reconsideration. Posts should refer cases to INS for reconsideration
sparingly, to avoid inconveniencing bona fide petitioners and beneficiaries
and causing duplication of effort by INS. Consular officers must have
specific evidence of either misrepresentation in the petition process or of
previously unknown facts, which might alter INS’s finding, before requesting
review of a Form 1-129 approval.



When seeking reconsideration, the consular officer shall forward the
petition, all pertinent documentation, and a written memorandum of the
evidence supporting the request for reconsideration to the approving INS
office. A copy of all material must be retained at post.

9 FAM 41.53 N3 Issue of Temporariness of Stay

9 FAM 41.53 N3.1 H-1A and H-1B Nonimmigrants
(TL:VISA-64; 8-7-92)

H-1A and H-1B aliens are specifically excluded from the intending
immigrant presumption of section 214(b) of the INA and are furthermore not
required to have a residence abroad which they have no intention of
abandoning. In addition, INA 214(h) provides that the fact that an alien has
sought permanent residence in the United States does not preclude him or
her from obtaining an H-1A or H-1B nonimmigrant visa or otherwise
obtaining or maintaining that status. The alien may legitimately come to the
United States as a nonimmigrant under the H-1A or H-1B classification and
depart voluntarily at the end of his or her authorized stay, and, at the same
time, lawfully seek to become a permanent resident of the United States.
Consequently, the consular officer's evaluation of an applicant’s eligibility
for an H-1A or H-1B visa shall not focus on the issue of temporariness of
stay or immigrant intent.

9 FAM 41.53 N3.2 H-2A, H-2B, and H-3 Nonimmigrants
(TL:VISA-64; 8-7-92)

An applicant classifiable as an H-2A, H-2B, or H-3 alien must have a
residence abroad and no intent to abandon that residence.

9 FAM 41.53 N4 Description of H Classifications and
Prerequisites for Filing H Petitions

9 FAM 41.53 N4.1 General Licensure Requirement for H
Nonimmigrants

(TL:VISA-64; 8-7-92)

If the position to be occupied in the United States requires a state or
local license for an individual to fully perform its duties, an alien seeking H
classification to fill that position, other than a registered nurse [see 9 FAM
41.53 N19.1 below], must have that license before a petition can be
approved on his or her behalf to confer H nonimmigrant status.






c. Prior to filing a petition with the INS on behalf of an alien in a
specialty occupation, the prospective employer must have filed a labor
condition application [see 9 FAM 41.53 N6 below] with the Department of
Labor as specified in INA 212(n)(1). The filing of a labor condition
application does not constitute a determination that the occupation in
qguestion is a specialty occupation. INS is responsible for determining
whether the application involves a specialty occupation and whether the
particular alien for whom H-1B status is sought qualifies to perform services
in that occupation.

9 FAM 41.53 N4.3-2 Certain Fashion Models
(TL:VISA-64; 8-7-92)

a. H-1B classification may be granted to an alien who is of distinguished
merit and ability in the field of fashion modeling. “Distinguished merit and
ability” is defined by INS as prominence, i. e., the attainment of a high level
of achievement in the field of fashion modeling evidenced by a degree of
skill and recognition substantially above that ordinarily encountered to the
extent that a person described as prominent is renowned, leading or well-
known in the field. Such an alien must also be coming to the United States
to perform services which require a fashion model of prominence.

b. The prospective employer of a fashion model of distinguished merit
and ability must file a labor condition application [see 9 FAM 41.53 N6
below] with the Department of Labor prior to filing a petition for the alien.

9 FAM 41.53 N4.3-3 Aliens in Department of Defense Cooperative Research
and Development or co-production Projects

(TL:VISA-64; 8-7-92)

a. Aliens coming to the United States, pursuant to section 222 of the
Immigration Act of 1990, to participate in a cooperative research and
development project or a co-production project under a government-to-
government agreement administered by the Department of Defense are
classifiable as H-1B nonimmigrants. Such aliens must perform services of
an exceptional nature requiring exceptional merit and ability. For purposes
of this classification, services of an exceptional nature shall be those which
require a baccalaureate or higher degree (or its equivalent, as determined
by INS) to perform the duties.

b. The requirement for filing a labor condition application with the
Department of Labor does not apply to petitions involving DoD cooperative
research and development or co-production projects.

9 FAM 41.53 N4.4 H-2A Nonimmigrants
(TL:VISA-64; 8-7-92)












(1) The employer is offering and will pay the alien the greater of the
actual or prevailing wage paid to all other workers with similar experience
and qualifications for the specified employment in the area of employment;

(2) The employer will provide working conditions for the alien that will
not adversely affect the working conditions of workers similarly employed;
and

(3) There is no current strike or lockout as a result of a labor dispute in
the occupational classification at the place of employment.

9 FAM 41.53 N7 Petition Procedures

9 FAM 41.53 N7.1 Using Form 1-129 to File Petition
(TL:VISA-64; 8-7-92)

a. An employer must file a Form 1-129 petition with INS to accord status
as a temporary worker or trainee. Form 1-129 is also used to request
extensions of petition validity and extensions of stay in H status. The form
must be filed with the INS Service Center which has jurisdiction over the
area where the alien will perform services or receive training.

b. More than one beneficiary may be included in an H-2A, H-2B, or H-3
petition if the beneficiaries will be performing the same service, or receiving
the same training, for the same period of time and in the same location.

9 FAM 41.53 N7.2 Notifying Petitioner of Petition Approval
(TL:VISA-64; 8-7-92)

INS uses Form 1-797, Notice of Action, to notify the petitioner that the H
petition filed by the petitioner has been approved or that the extension of
stay in H status for the employee has been granted. The petitioner may
furnish Form [-797 to the employee for the purpose of applying for his or her
H visa, or to facilitate the employee’s entry into the United States in H
status, either initially or after a temporary absence abroad during the
employee’s stay in H status [also see 9 FAM 41.53 N8.1 below].

9 FAM 41.53 N7.3 “FTA Professional” (TC) Status in Lieu of H-
1B Petition for Canadian Citizens

(TL:VISA-64; 8-7-92)

No visa, prior petition, labor certification, or prior approval is required for
a Canadian citizen who is a business person seeking to enter the United
States temporarily to engage at a professional level in one of the
professional activities listed in Schedule 2 to Annex 1502.1 of the U.S.-


















b. For an alien participating in a DoD research and development or co-
production project, an extension of stay may be authorized for a period of
up to five years. The total period of stay may not exceed ten years.

9 FAM 41.53 N12.3 H-2A and H-2B Nonimmigrants
(TL:VISA-64; 8-7-92)

An extension of stay for the beneficiary of an H-2A or H-2B petition may
be authorized for the validity of the labor certification or for a period of up to
one year. The alien’s total period of stay may not exceed three years,
except that in the Virgin Islands, the alien’s total period of stay may not
exceed 45 days.

9 FAM 41.53 N12.4 H-3 Nonimmigrants
(TL:VISA-64; 8-7-92)

An extension of stay may be authorized for the length of the training
program for a total period of stay not to exceed two years for an H-3
trainee, or for a total period of stay not to exceed 18 months for an H-3
participant in a special education exchange visitor program.

9 FAM 41.53 N13 Readmission after the Maximum Total
Period of Stay Has Been Reached

(TL:VISA-64; 8-7-92)

When a nonimmigrant has spent the maximum allowable period of stay
in the United States in H and/or L status, the alien may not be issued a visa
or be readmitted to the United States under the H or L visa classification,
nor may a new petition, extension, or change of status be approved for that
alien under INA 101(a)(15)(H) or (L), unless the alien has resided and been
physically present outside the United States, except for brief trips for
business or pleasure, for the time limit imposed on the particular H
category. Brief trips to the United States for business or pleasure are not
interruptive, but do not count toward fulfillment of the required time abroad.
Periods when the alien fails to maintain status shall be counted towards the
applicable limit; an alien may not circumvent the limit by violating his or her
status. The required periods of residence abroad prior to readmission for H
nonimmigrants who have reached their maximum period of stay are as
follow.

9 FAM 41.53 N13.1 H-1A and H-1B Nonimmigrants
(TL:VISA-64; 8-7-92)



An H-1A or H-1B alien must have resided and been physically present
outside the United States for the immediate prior year.

9 FAM 41.53 N13.2 H-2A, H-2B, and H-3 Nonimmigrants
(TL:VISA-64; 8-7-92)

An H-2A, H-2B, or H-3 alien must have resided and been physically
present outside the United States for the immediate prior six months.

9 FAM 41.53 N14 Exceptions to Limitation on
Readmission

(TL:VISA-64; 8-7-92)

The limitations described in N13 above shall not apply to H-1A, H-1B, H-
2B, and H-3 aliens who did not reside continually in the United States and
whose employment in the United States was seasonal or intermittent, or
was for an aggregate of six months or less per year, nor to aliens who
resided abroad and regularly commuted to the United States to engage in
part-time employment. These exceptions will not apply if the principal
alien’s dependents have been living continuously in the United States in H-
4 status. The alien must provide clear and convincing proof (e.g., evidence
such as arrival and departure records, copies of tax returns, records of
employment abroad) that he or she qualifies for these exceptions.

9 FAM 41.53 N15 Return Transportation if H-1B or H-
2B Alien’s Employment Terminated Involuntarily

(TL:VISA-64; 8-7-92)

If an H-1B or H-2B nonimmigrant is dismissed from employment before
the end of his or her authorized admission by the employer who sought the
alien’s H-1B or H-2B status, the employer is responsible for providing the
reasonable cost of transportation to the alien’s last place of residence. This
requirement does not apply if the alien voluntarily terminates his or her
employment.

9 FAM 41.53 N16 Spouse and Children of H Aliens

9 FAM 41.53 N16.1 Derivative Classification
(TL:VISA-64; 8-7-92)

a. The spouse and children of a principal alien classified H-1A, H-1B, H-
2A, H-2B, or H-3, who are accompanying or following to join the beneficiary
in the United States, are entitled to H-4 classification and are subject to the
same visa validity, period of admission, and limitation of stay as the



principal alien. It is not required that the spouse and children of H-1A and
H-1B nonimmigrants demonstrate that they have a residence abroad to
which they intend to return. H-4 dependents of H-2A, H-2B, and H-3 aliens
are subject to the residence abroad requirement. For a general discussion
of the classification of the spouse and children of a nonimmigrant, see
section 9 FAM 41.11 N4 and 9 FAM 41.11 N5.

b. For guidelines regarding classification of the spouse and children
accompanying or following to join a Canadian citizen admitted under TC
status in lieu of H-1B status, see 9 FAM PART IV, Services for INS, U.S.-
Canadian Free Trade Agreement.

c. If an H-1A, H-1B, H-2B, or H-3 alien has maintained his or her family
in the United States in H-4 status, he or she cannot qualify for one of the
exceptions to the maximum allowable periods of stay described in 9 FAM
41.53 N14 above.

9 FAM 41.53 N16.2 Verifying Principal Alien is Maintaining
Status

(TL:VISA-64; 8-7-92)

When an alien applies for an H-4 visa to follow to join a principal alien
already in the United States, the consular officer must be satisfied that the
principal alien is maintaining H status before issuing the visa. If the consular
officer has any doubt about the principal alien’s status and if there are no
other readily available means of verification, the consular officer may
suggest to the applicant that the principal alien in the United States obtain
Form 1-797 from INS and forward it to the applicant for presentation to the
consular office.

9 FAM 41.53 N16.3 Employment in United States by H-4
Dependent Aliens Prohibited

(TL:VISA-64; 8-7-92)

Aliens in H-4 status are not authorized to accept employment. The
spouse and children of H nonimmigrants may not accept employment
unless they qualify independently for a classification in which employment
is, or can be, authorized. The consular officer shall take this into account in
evaluating whether family members have furnished adequate evidence of
their support while in the United States. H-4 aliens are permitted to study
during their stay in the United States.

9 FAM 41.53 N16.4 Using B-2 instead of H-4 Classification
(TL:VISA-64; 8-7-92)





















